This paper focuses on water governance in the aftermath of the 2012 United Nations Conference on Sustainable Development (UNCSD or Rio+20). Water governance is defined here as a process in which law has a transformational role by allowing policy goals to become tangible and enforceable rights and obligations. Against this conceptual background global water governance appears to be still fragmented and incoherent. More coordination efforts and further harmonisation is needed, but more importantly global institutions are required to allow international law to operate effectively. It is within this context that the UNCSD can be seen as an international agenda setting process and three key water related topics appear to be on such agenda: water and sanitation; water and ecosystem services and water and climate change. The paper concludes with a call in favour of considering water not just as a public good, but mainly as a driver for sustainable development.
Introduction
It is difficult to think of another natural resource as important as water. The latter is essential for life on earth, not only for humans, but also for animals and, more broadly, for healthy ecosystems on the planet. For humans water is not only crucial for quenching their natural thirst, but is a key input for agriculture and numerous industrial activities.
Furthermore, both non-renewable and renewable energy require vast amounts of water.
The 21 st century is therefore seeing an increasing attention to multiple challenges to water resources coming from the water/energy and water/food nexus. 1 The relevance of water State is no longer the sole and primary subject dealing with the management of water resources, but is currently accompanied by a number of other public and private actors and networks.
Moving from water governance to global water governance, the question becomes whether a process through which international waters are managed can be identified at an international level. 10 Pahl-Wostl, Gupta and Petry have identified six important aspects of this process that can be identified as global water governance: 11 international law, 12 permanent global intergovernmental agencies, 13 developments stemming at a regional 7 Ibid 8 Ibid p. 7 have undertaken a thorough revision of respected sources on the term "governance" and have identified no less than three dozen key words that can be associated with this concept. 9 Claudia Pahl-Wostl, Joyeeta Gupta and Daniel Petry, "Governance and the Global Water System: A Theoretical Exploration" 14 Global Governance (2008), p. 423: "…governance involves a multilevel, polycentric condition where many actors in different institutional settings contribute to policy development and implementation." 10 A further preliminary problem is what can and should be labelled as "international waters". A narrow approach would include only transboundary surface water and transboundary aquifers, while a wider approach may start looking at virtual water and water resources in one country that may be of interest to other countries in light of an emerging human right to access to water and sanitation. 11 Pahl-Wostl, Gupta and Petry, supra note 9, pp. governance must be "good" 23 and "fair", which implies that rights and obligations must be clear and predictable.
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The transformational role of law in the context of water governance is easier to understand at a domestic level in countries with strong institutions. 25 It will be more difficult to grasp in countries that lack the necessary institutional structure. If a country lacks administrative powers capable of monitoring the implementation of the obligations and/or an independent judiciary that can be freely accessed, then it will be difficult for law to be an effective part of water governance.
The transformational role of law in the context of water governance is also difficult (but not impossible) to understand in the context of international law. The latter distinguishes itself from national law for the absence of a central legislating power, an absence of a strong enforcement agency and the lack of a supreme judicial body. Promote effective coordination among the various international and intergovernmental bodies and processes working on water related issues, both within the United Nations system and between the United Nations and international financial institutions, drawing on the contributions of other international institutions and civil society to inform inter-governmental decision making.
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From Johannesburg to the run up to the Rio+20 Conference the international community has achieved greater international water cooperation and coordination, but not always in a coherent and orderly manner.
In sum, this section highlighted that water governance is a process in which law (and international law) has a transformational role. 44 Against this conceptual background, the current mobious-web form of global water governance demonstrates that, although some progress has been made from the call for further international water cooperation in Johannesburg back in 2002, more cooperation and more coordination between all actors involved is still needed. The UNCSD is a further step in the development of global governance and the next section will critically assess how water has been dealt with therein.
Water and Rio+20
42 Johannesburg Plan of Implementation, paras. 25-28, highlighted as priorities achieving safe drinking water, develop IWRM and water efficiency plans, monitor and assess water quantity and water quality in developing countries and economies in transition, and improve water resource management and scientific understanding of the water cycle. 43 Ibid., para. 29. 44 International Law has played a role in global water governance, but we are still far away from the establishment of a global water law. In fact, water related rules and obligations have mushroomed, and so have water related institutions. However, obligations tend to be soft and declared in recommendatory terms most of the times, and in most cases institutions are not equipped with enforcement and judicial machineries capable of enforcing such obligations, even if they were "harder". Having said this, some core elements thereof can be found in customary international law. Ibid., para. 119: "We recognize that water is at the core of sustainable development as it is closely linked to a number of key global challenges. We therefore reiterate the importance of integrating water in related international commitments and as an agenda setting process for future key water related topics that the international community must face. In terms of reminders, it reiterates the need to meet target 7.C of the MDG by 2015 by halving the amount of people worldwide without access to safe-drinking water and basic sanitation. 56 It also stresses the importance to continue improving the implementation of IWRM. In terms of agenda setting, three key water related topics stem from the water related paragraphs of
The Future We Want: further improve access to water and sanitation; the link between water and ecosystem services; and the relationship between water and climate change.
Access to Water and Sanitation
Starting with the first one, access to safe and affordable drinking water and sanitation is considered a human right that needs to be progressively realized. 57 Three initial observations can be made here. First, water per se is not a human right; access to safe drinking water and sanitation is the content of this human right that has slowly but steadily been developed by the international community in the last decade. 58 Second, by referring sustainable development and underline the critical importance of water and sanitation within the three dimensions of sustainable development." 55 However, those lobbying for other specific SDG could maintain a similar position for other areas also relevant and crucial for sustainable development. 56 The MDG water related target gives for a mixed picture. In fact, while it has been a successful story in relation to access to safe drinking water by halving the proportion of people without access to improved sources of water, the same cannot be said for sanitation. In fact, despite some progress 2.5 billion in developing countries still lack access to improved sanitation facilities. We reaffirm our commitments regarding the human right to safe drinking water and sanitation, to be progressively realized for our populations with full respect for national sovereignty.
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The reference to national sovereignty is a stark reminder that, even if the international community is moving towards a human right to access to water and sanitation, States are still perceived as the dominant players in this field. These observations lead to some further questions: how can a human right to access to water and sanitation be , has led progressively to the consolidation of a human right to safe drinking water and sanitation. In any case, commentators had argued that the universally accepted human right to life implied a human right to water, because, without the latter, there would be no life. However, this would be the case only if human right to life is considered broadly as providing every human being with the right to have appropriate means of subsistence and a decent standard of life. According to Stephen C. McCaffrey, "A Human Right to Water: Domestic and International Implications", 5 The Georgetown International Environmental Law Review (1992), p. 8 a right to water is implicit within the conceptual notion of adequacy of a standard of living to protect the health and well-being contained in Article 25 of the Universal Declaration of Human Rights. 59 Affordability is one of the key elements of a human right to safe drinking water and sanitation as construed and clarified by the UN Special Rapporteur on the human right to safe drinking water and sanitation. 60 The Future We Want, supra note 47, para. 121. Emphasis added. 61 The human right to access to water and sanitation leads to a due diligence obligation upon the bearer of such a right. The obligation will be fulfilled if all necessary legal and political steps to promote such a right are put in place. If, despite such efforts, subjects who should enjoy such a right find themselves in a situation where their human right to water and sanitation is not met, this will not constitute per se a human right violation. human right to access to water and sanitation? 63
Water and Ecosystem Services
The second key water related topic that stems from the UNCSD is the link between water and ecosystem services. 64 Despite the fact that it may not appear so prominent in the final document, water quality and quantity rely heavily on healthy ecosystems. In the water brief prepared by the UNCSD Secretariat prior to the Rio+20 Conference, payment for ecosystem services was indicated as one of the means to deliver effective water resources management and development. Being a human right obviously it will be individuals who enjoy a human right to water and sanitation. However, special attention will be devoted to vulnerable groups and in these cases the substantive and procedural elements embedded in the human right to water are strengthened. This is the case for example for indigenous people who must be consulted before any activity takes place that may lead to harmful effects upon water resources within their territories. The UN Special Rapporteur on the human right to safe drinking water and sanitation has clarified that the human right to water and sanitation has a multifaceted content. In particular, this right is about "availability, quality, acceptability, accessibility and affordability." 63 Primarily this would be the State, but, as we have mentioned when discussing the move from government to governance, see supra note 11, States are not the only, and in some cases, not the key water related players anymore. This is especially the case in those countries where water services have been privatizes. In sum, water and sanitation, water and ecosystem services, and water and climate change are three key areas that The Future We Want has highlighted and that are now firmly on the international community's agenda. Whether these areas will lead to a more coherent global water governance in the future, or make global water governance even more fragmented than what it is already, is yet to be seen. What is clear is that all these water hotspots occur in the context of sustainable development and of the debate over water as a public good.
Water: from a Public Good to a Sustainable Development Goal
Access to water (and sanitation) has led to a very heated and polarized debate. On the one hand, some economists have argued that water is not a public good and have criticized those who label it as a basic human right. 75 On the other hand, other authors do not shy away from considering water a major global public good. 76 The Future We Want makes it clear that countries signing up to such document consider access to safe drinking water and sanitation a human right that needs to be progressively realized.
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Rather than dwelling further on whether water should be considered as global public good or not, water should be considered within the context of sustainable development. As mentioned in The Future We Want itself "water is at the core of sustainable development". 78 If that is the case, and it is indeed, then water should be recognized as such in the negotiations leading to the definition of SDGs. Water should be scaled up from how it was framed in the MDGs and acquire a self standing role. The water related SDG should not just refer to targets related to access to safe drinking water and sanitation, but should refer to improving water management both at national and global levels. While a goal set by the international community does not lead immediately to tangible and enforceable legal obligations, it still has normative implications. An SDG water related goal would inevitably drive domestic and international efforts towards further cooperation and coordination. The extent to which this may in the future trigger the development of a fully-fledged global water law with obligations and institutions is yet to be seen, but it would be a step in the right direction. As an international agenda 75 See Alex Robson, "A 'public good' is not just something which is 'good for the public'. The abuse of economic terminology in public debate", IPA Review (2007), p. 39: "Often, water seems to be labelled as a public good simply because it is something which members of the public enjoy consuming or consume on a regular basis. Left-wing activists even go as far as to claim that water is a basic human right." Emphasis present in the original. 76 See Pahl-Wostl, Gupta and Petry, supra note 9, p. 420. 77 The Future We Want, supra note 47, para. 121. 78 Ibid., para. 119.
setting process, the Rio+20 Conference should be seen as evidence of an interest of the international community in further linking water and sustainable development. The three water related areas that this paper has identified as arising from The Future We Want:
increased access to water and sanitation, water and payment for ecosystem services, and water and climate change, must be understood in the wider context of an emerging global water governance that will ultimately benefit by the establishment of a SDG water related goal.
